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I. INTRODUCTION

Pursuant to 29 C.F.R. ¢ 1614109, a hearing was held on February 9, 2011, regarding the

complaint {iled by (N NEG_G_G Complainant), against the Department of thd RGP
G . ccncy”). The undersigned Administrative Judge has reviewed the

record i this matier and upon consideration of all the evidence issues the following ruling.

-

it ISSUES

Whether the Complainant was discriminated against based on her national origin
(Hispanic and Puerto Rico), disability, retaliation and age when:

(1) Complainant was not selected for the position of Revenue Officer, External Vacancy
Announcement No. G90G3-SBEOO20-11069-07-JE;

(2} Complamant! was not selected for the position of Revenue Oificer, External Vacancy
Announcement No. G90G3-SBEOGT5-116%9-07-137; and

(3) Complainant was not selected {or the position of Revenue Officer, External Vacancy
Amnouncement No. 090G3-SBE0012-1169-07-DZ.]

I,  APPLICABLE LAW

The Taw goverming this case 18 Title VII of the Civil Rights Act of 1964, as amended 42
LLS.CL§ 2000 ef seq., the Age Discrimination in Employment Act of 1967 (ADEA) as
amended, 29 U.S.C. § 621 ¢f seg., and the Rehabifitation Act of 1973, as amended, 26 U.S.C.
761 ¢t seg. “The Rehabilitation Act was amended 1 1992 to apply the standards of the
Americans with Disabilitics Act (ADA) to complaints of discrimination by [ederal employees or
applicants for employment.” Thomas v. Department of Transp., BEEOC Appeal No. 01A33752

(March 24, 2005).

In analyzing a disparate treatment claim under the Rehabilitation Act, Title VIT and the
ADEA where there 1s no direct cvidence of discrimination, as is the case here, the burden-
shifting method of proof sct forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) Is
apphed. Whitt v. Uniied Siaies Postal Service, EEOC Appeal No. O1A15035 (April 3, 2003);
Kiein v. Depariment of Agricultire, EEOC Appeal No. 0120001721 (October 7, 2008); Muller v.
Department of Agriculture, EEOC Appeal No. 01200065071 (June 12, 2008}, Under this
analysis, complainant must {irst establish a prima jucie case of uniaw(ul discrimination by
demaonstrating that she was subject (o an adverse employment action under circumstances that
would support an inference of discrimmation. Donnelly v. Department of the Interior, FEOC
Appeal No. 0120063842 (November 29, 2007). The specific elemients necessary (o prove 4
prima fucie case will vary depending on the facts of the particular case. [d.

" See the Hearing Transcript at papes 5-26, for a thorough discussion of the issues, pre-hearing motion practice.

swmmary judgment, wimesses and exhibits,



To establish a prima fucie case in a discriminatory non-sclection claim, complamant must
show that: (1) she 1s a member of a protected group; (2) she applied and was qualified for the
nosition; {3) she was considered for and denied the position; and (4) another person, not a
member of her protected group was selected for the position. Klein v. Depariment of
Agriculture, EEOC Appeal No. 01200061721 (October 7, 2008). Generally, Complainant may
also set forth evidence of acts from which, if otherwise unexplaimed, an inference of
discrimination can be drawn, fd.

Once a prima Jucie case has been established, the burden then shifts to the agency to
arliculate a legitimate, nondiscriminatory reason for its actions. Wilson v. United States Postal
Service, EBOC Appeal No. 0120004697 (April 3, 2008). For the Agency’s recason to be legally
sufficient, 1t must only be a “specific, clear, and individualized explanation for the treatment
accorded complaimant.” Gonzales v. Depariment of Justice, EEOC Appeal No, 0120055228
(January 10, 2007) quoting Miller v. United States Postal Service, EEOC Appcal No. 0TA55387
(June 9, 2006). This burden 1s one of production, not persuaston, and involves no asscssment of
the eredibility of the agency’s proffered reason, Zymn v. Department of Defense, EEOC Appeal

No. 0120080044 (October 17, 2008).

After the agency has articulated such a reason, the burden of production then returns (o
the complainant to show that the agency’s stated reason was a pretext for discrimination. Koch
v Securities and Exchange Conunission, EEOC Appeal No. 01 A03888 (December 21, 2001}
Protest can be demonstrated by showing such weaknesses, implausibilities, inconsistencies,
incoherencies, or contradictions in the Agency’s profiered legitimate reasons for its action that a
reasonable fact finder could rationally find them unworthy of credence. Chavez v. USPS, EEQC

Appeal No. 0120055246 (January 5, 2007).

The cstablished order of analysis in discrinnmation cases in which the first step normally
consists of determining the existence of & prima jacie case need not be followed in all cases.
Spriges v. United States Postal Service, EEOC Appeal No. 0120061698 (Apnl 12, 2007);
Kopciowski v. United States Postal Service, EEQC Appeal No. 0120071370 (July 11, 2008).
Where the agency has articulated a legitimate, nondiscriminatory reason for the action, the
factual inguiry can proceed divectly to the ultimate issue of whether the Complainant has shown
by a preponderance of the evidence that the agency’s actions were motivated by discrimination.

I
PV, FACTS

During the course of the hearing eight individuals testified as follows: (1) Complainant;
) DG - GEDGED . GEDGED ) DD ¢ @
G G ) DD

Complainant was a GS-0318-05 Secretary (OA) with the (S NG
—

Division. ROI, . Complainant’s direet supervisor was ()TNGB 01 132,

%



Complainant’s national origin 1s Hispanic and Puerto Rican. ROT 131, Complainant’s datc of
birth i (D

Complainant has an Associates Degree m Computer Networking Systems Technology
from I'I'T Technical College. ROIL, 457, Complainant aiso received her LAN Specialist
Certificate regarding computer nelworking, and hag a real estate license. ROIL 457; HT, 38-40.
Complainan{ took a large variety of on-line training courses through the IRS/CPE {raining
system. ROL, 457-458; HT, 47-49. Complainant spent three days shadowing different level
Revenue Officers to observe their job duties and responsibilities. HT, 45-47.

Complainani described her job duties as:

[ meet and greet taxpayers from the outside. | take taxpayer phone calls and inquiries and
route their calls 1o the respective Bankruptey Specialists. 1 do daily mail, incoming and
outgoing. I file cases. I generate monthly and biweekly reports. 1 do time and
attendance. 1 have held this position for about eight years.

ROI, 132,

GBS o o oreicvant time period was the Chief, Employment Section 11,
@ - loyvment Branch, and was responsible for managing the staff that provided
cmployment services to SBSE Collection Areas, including nationwide hiring of Revenue
Officers (“Hiring Center™). ROL 189. (D s stationed in (N RO!, 159, At
the me the decisions were made regarding the qualification of Complainant for a GS-7 Revenue
Officer position, (P ad vever met the Complainant. HT, 173,

@ o hatin the normal course of business the Hiring Center would issue an
applicant a tentative notice of qualification, HT, 138-139. The tentative notice of qualification
was based on the applicant’s application, their answers Lo the questions and the results of the
online assessment completed by the applicant during the application process. HT, 138-139, 163,
‘When the tentative notice was sent, the Hiring Center had not yet independently reviewed the
appiicant’s qualifications. HT, 138-139. The Hiring Center would offen get hundreds or cven
thousands of applications for a posted position. HT, 139, To save time and resources, the Hiring
Center would not independently review applicant’s qualifications unless the Hiring Center was
notified that an applicant had been sclected by the Agencey for interview. H'T, 139.

SRS o o rclevant time period was the Collection Territory
Manager for (S NG 7. 7 D@D o origin is Puerto Rico and at the
time of the hearing he was @ vears old. HT, 180, (G NEEEED ' - D ¢

had participated 1 protecied activity in the past when he submitted reasonable accommodation

requests. HT, 180.
External Vacancy Announcement No, 090G3-5BE0020-1169-07-JE

On(NEDE o iainant submitied her final information to complete her on-line

apphcation {or the position of Revenue Officer, announcement (90G3-SBEO020-1 169-07-1F.



RO, 3206, 329, When Complainant applied {or the Revenue Officer position, she indicated she
was cligible for the Schedule A appointing authority for persons with mental retardation, severe
physical disabilitics or psvehiatric disabilities. ROT, 332; HT, 88-89. On (S ]NENEEED
Compiainant received netice that based upon the results of her on-line job simulation
asscssnients, she was tentatively qualified for the position of Revenue Officer, announcement
090G3-SBEQ020-1169-07-1E. ROI, 325, 330, Complainant recetved a rating of “Category A”
and was found cligible at a grade level 07. RO, 330,

On /NI C onplainant reccived an e-mail requesting “proof of disability and
certification of job readiness,” to be provided “in the form of documentation obtained from
lcensed medical professionals, state or private vocational rehabilitation specialists, or any
Government agency that issues or provides disability benefits.” RO, 332, Complainant was
further notified that in order 1o be considered under Schedule A authority, the required
documentation had to be submitted by (NP 0!, 332. Complainant did not provide
the requested medical information. M7, 88-89. On (NG Co:mplainant received

notice that she was not selcecicd for the position. ROI, 324,

GRS o hat he was responsible for filling the position of Revenue Officer
DS 7. 51182 The personnel office provided (S EEGNGGED -
certificate that had over two hundred names on 1t (o select for around len or twelve positions.

HT, 182, (D@ siiicd that he decided which applicants to interview by the applicant’s
numerical ranking on the certification hist, starting with the highest ranked applicant and then
procecding down the list in numerical order. HT, 182-184. (S G (¢ not select
Complainant for interview because he had enouvgh qualified applicants to [ill the open positions
that were ranked numerically higher on the list than Complainant. HT, 182-185. (NG
observed that Complainant was fifty or sixty on the hist, and he only reached those names that
were thirty or forty on the list. HT, 183-184.

Fxternal Vacancy Announcement No. §90G3-SBEGOI5-1169-07-BZ2

Complainant properly applied for the posttion of Revenue Officer, External Vacancy
Announcement No. D90G3-SBE0015-1169-07-DZ. ROL Tab 18, On /(NI
Compiainant was notified that based on her scores on the on-line simulation, she was tentatively
qualified for the position, with a rating of Category A, and cligible at a grade level 07. ROI, 355,
The notice informed Complainant that the determination was tentative based on final
gualifications. RO 355, On May 30, 2009, Complamant was informed that “based upon
review of your application, you were found to be ineligible because yvou did not meet the
minimum education and/or experience reguirements for the position.” RO, 336.

The vacancy armouncement indicated that to be minimally qualifted, applicants were
required to mect AL B, C, or D as follows:

AL Superior Academic Achievement- A Bachelors degree. ..

OR

()



B. Atleuast | academic year of graduate education ...
OR

(. Atleast 1 year of specialized experience cquivalent to the GS-5 level that required
one ormore of the following: 1) Knowledge of business organization and
commercial practices; 2) knowledge of mvestigative technigues and methods, and
the abtlity to apply such techniques to the analysis of business and financial
maticrs; 3) Practical knowledge of business law, including laws governing
fraudulent fransfers, sccured and unsecured debts, negotiable instraments,
bustness corporations and survivorship rights and tithing instruments; 4)
Knowiedge of delinquent loan collection processes and techniques; 5) Working
knowledge ol accounting principles and practices; 6) Knowledge of Internal
Revenue Code and related Federal tax regulations and procedurcs. Examples of
spectalized experience inelude: experience that demonstrales knowledge of
business organization and commercial practices; knowledge of investigative
techniques and methods, and the ability (o apply such techniques to the analysis of
business and {inancial matters; practical knowledge of business law, including
faws governmg fraudulent transfers, secured and unsecured debts, negotiable
mstruments, business corporations, and survivorship rights and titling
instruments; knowledge of delinguent loan coliection processes and techniques;
working knowledge of accounting principics and practices; knowledge of the
Internal Revenue Code (IRC) and related Federal tax regulations and procedures.
Examples of qualifying expenence include: reviewing financial documents to
determine a business’ financial condition and 1ts ability to pay debt; evaluating
income assels, equity and credit to collect delinguent payments; investigating or
tracing financial {ransactions such as a real estate broker or imsurance broker;
establishing or operating a small busmess that included administering a budget,
defining operating procedures and understanding tax consequences of business
actions; counseling taxpayers on tax filing and paying obligations; or dealing with
the elfecis of various legal instruments such as lcases, wills, deeds and trusts.

OR

D, At least 1 year of combined graduate education and experience as defined in
paragraphs B and C above.

ROIL 344.345.

Exiernal Vacancy Announcement No. 090G3-SBEOOLS-1169-07-DD7 was processed by
Kennedy’s stall, and 1t was determined that Complainant was not eligible because she did not
mect the educational requirements, nor did she have the work experience needed to meet the
specialized experience requitement. ROL 189, 191; HT, 140-143, 169, (SN tcsiilicd that
the tvpes of work experience that would deem an applicant eligible includes work as an
accountant. assisting customers with preparation of their tax returns, reviewing business
documents, determining the financial standing of @ business and reviewing assets. HT, 141,

O



Traming, unless it resulied in a recognized degree, would not assist an applicani in meeting the
ehigibility requirements. H'T, 175, The applicant must have actual qualifying work experience.
HT, 140-141, 175-176.

External Vacancy Announcement No. 090G3-5BE0012-1169-G7-D7Z

Vacancy announcement 090G3-SBEGG12-1169-07-DZ specifically states that
“individuals applying for this announcement are required to complete and submit an on-line
application through the Office of Personnel Management (OPM) USAJOBS website.” RO, 419,
@G s icd (hai Complainant did not submit an on-line application, only a faxed
application which can only be used for internal vacancies. RO1, 386; HT, 156-157. (D
testified that a record of the on-line applications can be found on the Career Conneclor system,
and both she and her assistant searched the system bui could not {ind any record that
Complainant had applied for vacancy announcement 090G3-SBE0012-1169-07-DZ on-linc
through USATOBS. ROIL 191 HT, 143, 152-153, 161, 1060.

Complaimant testified that she apphied for this position both on-line and by sending in a
the ime she applied for this position, USAJOBS did not have the capability of uploading all the
supperting documentation required {or the application, so in addition to the on-fine application
and simulations, the applicants were required to send via facsimile all supporting documentation.
HT, 37, Complainant notes that prool she applied on-line can be found in the [act that she
printed out the announcement and made a handwritten notation that she applied on (S D@D
@ O 408; HT, 57-58. Complainant printed out her job application history from the
USAJOBS web-gite, and there was nie record that she applied for vacancy announcement 090G3-
SBEOO12-1169-07-D7. ROL, 406-407.

V. ANALYSIS

Complainant alleges that she was trealed disparately and not hired for three positions
hecause ol her disability, national origin, age and in retaliation {or her filing of multiple EEQOs.
Although the imtial inguiry of discrinination usually focuses on whether the complainant has
established a prima facie case, following this order is unnecessary when the Agency has
articulated a legitimate, nondiscriminatory reason for its actions. In such cases, the mquiry can
shifi directly to whether Complainant has demonstrated by a preponderance of the evidence that
the Agency’s reasons [or its actions merely were a pretext for discrimination. In the current casc,
after a careful analysis of cach incident ol alleged discrimination, it can be seen thal Complainant
has failed to meet her burden to prove by a preponderance of the evidence that the Agency’s
legilimale, nondiscriminatory reasons for its actions were pretext for discrimination.

External Vacaney Anneuncement No. 090G3-SBEOO20-1169-07-JE

The Agency claims that Complainant was not sclected for this position because she was
not ranked high enough on the certification bist, R— credibly testificd that he decided
which applicants Lo interview by the applicant’s numerical ranking on the certification fist,
ararting with the highest ranked applicant and then proceeding down the list in numerical order.

[EERS



GEEEE ol sciect Commplainant for interview because he had enough qualified
applicants 1o {ill the open positions that were ranked numerically higher on the list than

Complainant.

As a threshold issue, it should be noted that the sciecting official, (S GNGEGBD - s in
all the samc protected categorics as the Complainant, and, as to age, he was older than the
Complamant. While | recognize that just because the alleged discriminating official 1s in the
same protected groups as the Complainant is not determinative of whether discrimimation did or
did not oceur, il can be considered relevant, espectally when other evidence fo support an
mmference ol discrimination 1s not present. Twner v. United States Postal Service, ELOC Appeal
No. 01930672 (February 12, 1993). In addition, (SN NI +o1kcd at a different location
than Complainant in a different state, and there 1s no evidence he ever met the Complaimant or
had any knowledge of her membership in her prolecied categories.

Complainant did not present any evidence that contradicted (S EEGNGED - planation
that he did not interview Complainant because her name was (oo far down on the certification
list. Rather, Complainant claims evidence of pretext can be seen in the fact that although she had
applied for many Revenue Officer positions in the past, for the first time with this application she
was asked for information regarding her disability, and when she refused to provide the
mformation she was not hired. However, in proffering this theory of pretext, what Complamant
falls 1o take mto consideration is that she applied for this position under Schedule A authority for
individuals with severe disabilities. Thus, the reason she was asked for information regarding
her disabilities was not because of discriminatory animus, but because she voluntarily regucested
to be considered for hire under Schedule A, and the Agency had the nght to ask for verification
of those disabiltties. Given thesc facts Complainant has not met her burden to demonstrate

pretoxt,
Fxternal Vacancy Announcement No. 090G3-SBEO0IS-1169-07-DZ (ROI 1b)

The Agency claims Complaimant was not selected for this Revenue Officer position
because she was found ineligible due to her fatlure to mect the minimum education or work
experience required for the positon. Complanant disagrees with the Agency’s assessment of
her qualifications and argues that evidence of pretext can be found in the fact that she was found
ehgible with a Category A ranking, the highest rating, and then subscquently the eligibility

decision was reversed.

During her testimony, (D :xpiainced how Complainant could be found cligible at a
Category A, and then subsequently found incligible. Kennedy noted that for any given external
announcement, the Firing Center could receive hundreds, sometimes even thousands, of
applications, Given the volume of applications and the resources needed to process them, the
qualification process is broken down inte two steps, The first step of the gualification process
involves a tentative assessment of qualification. The tenfative qualification 1s based solely on the
applicant’s sell~report o his or her past work experience and education, as is reflected in the |
resume and his or her responses to the on-Jine assessment. No independent verification of the
applicant’s information is conducted at this ime. Based on the self-reported information, each



applicant is given a qualification raling, and is notified that the rating 1s tentative subject o

verification.

Once the prelimimary Tist of qualified applicants is generated, the management officials at
the hiring Jocation select those applicants they arc inferested in mterviewing, and notify the
Hiring Center. Step two ol the qualification process then begins. Afier the Hiring Center
receives the names of those individuals selected for interview, the stafT conducts an independent
review of the applicant’s qualifications. I the review verifies what was sclf-reporied during the
application process, the apphicant continues on for interview. However, il the independent
review reveals that the sell~report information did not rise o the level neccssary for qualilication,
then the applicant is notified that he or she 1s not qualified and 1s nol sent for intervicw.

In this case, there 1s no dispute that Complainant received a tentative qualification with a
Category A rating, and that afler independent review the rating was reversed and she was found
ungualified. Complainant argues this demonstrates pretext. However, a close look at the
evidence supporis the Hirmng Center’s conclusion that Complainant was not qualified as a Level
7 Revenue Otficer, and the decision to find Complainant unqualified was not based on
discrimination, but on valid qualification standards.

Complainant’s job for the Agency was as a Level 5 secrctary, Complainant described her
job duties as administrative 1n nature, including greeting taxpayers from the outside, routing
phone calls, processing incoming and outgoing mail, filing, generating reports and processing
time and attendance. As far as cducation 1s concerned, Complainant has carned an Associates
Degree relating to computers, and a certification in LAN, also related to computers.

Complamant also completed a large variety of IRS sponsored training courses, and spent three
days shadowing different level Revenue Officers. Based on this work experience, education and
trainimg, Complainant believes she 1s gualified for a Level 7 Revenue Officer position.

However, when Complainant’s work experience and education is comparced to the
requircments {or a Level 7 Revenue Officer as those requirements are specifically listed on the
job anneuncement, it can be seen that a reasonable interpretation is that Complaiant 1s not
gualified. To gualify for a Level 7 Revenue Officer, an applicant must either have a Bachelors
Degree or higher level of education or relevant work experience or a combination of the
cducation and work experience. There 1s ne dispute that Complainant did not meet the
educational requirements since her level of education is an Associates Degree, not the higher
level Bachelors Degree, As such, Complaimant must qualify for the position based on her work

exprerience.

The posttion description indicated that a gualified applicant must have knowledge of
business and commercial oreanizalion, accounting, investigative techniques regarding analysis of
business and [inancial matters, practical knowlcdge of business law, knowledge of delinquent
loan collection processes and techniques or knowledge of Internal Revenue Code and related
Federal tax regulations and procedures. The vacancy announcement also indicated that examples
of qualifying experience included: reviewing financial documents to determine a business’
financial condition and its ability to pav debt; evaluating income assets, equity and ' credit to
colieet delinquent payments; mvestigating or tracing financial transactions such as & real estate



broker or insurance broker; establishing or operating a smalil busimess that included administering
a budget, defining operating procedures and understanding tax consequences of business actions;
counseling (axpayers on tax {iling and paying obligations; or dealing with the effects of various
legal mstrumenis such as icases, wills, deeds and trusts.

Complainant did not have any ol the qualifying experience as listed in the vacancy
announcement. Complaiant was a secretary for the Agency, and performed admimstrative
tasks, not business and financial tasks as is required for the position. It is true Complainant took
a large variety of training courses, but as was indicated by (S | il i» her testimony, training
alone 15 not enough, the applicant must have actual work experience. Given these lacts, the
Hiring Center’s assessment that Complainant was not qualified for the position was rcasonable,
and not so outrageous as to cvidence discriminatory intent.

Complainant also argucs that pretext can be scen 1n the fact that she has applied for many
Revenue Officer positions in the past, yel she has always been demied, despite the fact that she
was ranked highly qualified at the GS-7 fevel. However, there 1s no evidence to support
Complainant’s contention that she was ever qualified at the GS-7 level. It 1s true Complainant
was found qualilied and given a Category “A” rating, but the rating was tentative and based only
on Complainant’s self reported information, not based on any independent evaluation. Once
Complainant’s gualifications were independently evaluated she was found not to be qualified, as
was already discussed at length above. Complanant’s argument refuses Lo recognize that the
initial eligibility finding was lentative, as was clearty stated on the notices Complamant received,
and subject to verification. The bottom line 1s Complainant 1s not qualified as & GS-7 Revenue
Officer, and 1 she continues to apply for a GS-7 Revenue Officer position with the same work
experience and education, she will continue to be found unqualified. This 18 not evidence of
discrimination, but rather evidence of a business standard being consistently applied. Given
these circumstances, 1t cannot be concluded that multiple rejections equates to discriminatory

mtent.

There is no dispule that the decision as to whether Complainant was qualified was made
by the Hiring Center. The Hiring Center was located in (i} Thus, the staff at the Hiring
Center did not work at the same location as Complamant, nor did they work at the same location
as any of the management officials who were allegedly discniminating against Complaiant.
There 1s no credible evidence n the record that the staff at the Hiring Center was discriminating
agamst the Complainant, Complainant may not agree with the Hiring Center’s assessment as to
what work cxperience would qualify her for a G5-7 Revenue Officer position, but that does not
prove that the staff at the Hiring Center made the deciston based on discriminatory animus.

Proof of pretext is not satisfied by Complainant’s disagreement with the Agency’s
business judgment regarding the necessary qualifications or prerequisites for the position.
Cowell v. Department of the Navy, BEOC Appeal No. 0120065336 (July 25, 2008}, Employers
generally have broad discretion to set policies and o carry out personnel decisions, and should
not be second guessed by the reviewing authority absent evidence of unfawful motivation.
Curmona v, Depariment of the Treasury, EEOC Appeal No, 0120071402 (May 30, 2007). There
is no such evidence of “unlawful motivation” here. Accordingly, a finding of no discrimination

Is appropriute.



Fxternal Vacancy Announcement No, 090G3-5SBE0012-1169-07-DZ (ROY 1¢)

The Agency argues that the reason 1t did not sclect Complainant for this posilion was
because she did not apply on-line through USAJOBS as 1s required for all applicants. The
Complamant argues that evidence of pretext can be scen in the {act that she did apply properiy
on-lne, and the Agency is not being truthful in its contention that she did not.

Even agsuming that Complainant did properly apply on-line, standing alone, this s not
evidence of pretext. Something obviously happened to the application in the USAJOBS
computer system. Kennedy testified she could not find any record of an application from
Complainant for this vacancy, and Complainant herself printed out a job history from the
USAJOBS website and the application did not show up. Complainant could not have been
considered and then discriminatonly not selected for a position for which there was never an

application 1 the system.

Nor was there any evidence presenied by Complaimant that (S or her staff had
somehow purposely deleted or tampered with the application. As already discussed, the hiring
center is located in (and therefore the staff does not work at the same location as
Complainant. There 1s no evidence that the Hiring Center staff harbored any discriminatory
animus toward Complamant, or that they had even mel her, and there certainly 1s no evidence
that anyone deieted the applhication. Mistakes happen, computers have glitches, A mistake does
not equate to discrimination. Ultimately, bare asscriions that essentially amount to nothing more
than Complainant’s opinion will not meet her burden. Chavez v. United States Postal Service,
EEOC Appeal No. 0120055240 (January 5, 2007)(subjective belief, however genuine, does not
constitute evidence of disertmination). Overall, the evidence indicates that Complainant was not
hired for this position because her application was never recetved by the Hiring Center, not

because of discrimination.
Vi, CONCLUSION

Complaimant has failed to meet her burden to prove by a preponderance of the evidence
that the Agency's articulated, non-discriminatory reasons for not selecting Complainant for the

yosilion of Revenue Cfficer were preiext for discrimination. Accordingly, T make g finding of
P o

no discrimination on all issues.

For the Commission:

A

February 28, 2011 IR Y - ST
Date Dieborah I. Powers
Administrative fudge




NOTICE TO THE PARTIES

TO THE AGENCY:

Within forty (40) days ol reeciving this decision and the hearing record, you are required to issue
a tmal order notilying the compldnwil whether or nol you will fully lmplemcm this decision.
You should also send @ copy of your final order to the Administrative Judge.

Your fnal order miust contain a notice of the complanant’s right to appeat to the Office of

Federal Operations, the night to [le a civil action in a federal district court, the name of the

proper defendant in any such lawsuil, the right o request the appointment of counsel and waiver

ol court costs or fees, and the apphcable time himits for such appeal or lawsuit. A copy of EEOC
rm 575 (Notice of Appeal/Petition) must be attached to vour final order.

i vour final order does not fully implement this decision, you must simultancousty file an appeal
wtth the Othice of Tederal Operations 1n accordance with 29 C.F.R. 1614.403, and append a copy
of vour appeal to vour final order, See EEOC Management Directive 110, November 9, 1999,
Appendix (.}. You must also comply with the Interim Reliel regulation set forth at 29 CFR.§

S

1614505

TOTHE COMPLAINANT

You may file an appeal with the Commission’s Office of Federal Operations when you receive a
final order from the agency mforming vou whether the agency will or will not fully implement
this dectsion. 29 CF.R§ 1614.110(a). From the tme vou receive the agency’s final order, you
will have thirty (30) days to file an appeal. [ the agency fails to issue a final order, you have the
right to file vour own mpmi any time afier the conclusion of the agency’s (40) day penod for

issulng a fii vl order. See DEO MD-110, 923, In cither casc, please attach a copy of this decision

with your appeal.

Do not send vour appeal to the Admimistrative Judge. Your appeal must be filed with the Office
of Federal Operations at the address set {orth below, and you must send a copy of your appeal 1o
the agency at hc same tme that vou fife 1t with the Office of Federal Operations. I or attuched

to vour appeal to the Office of Federal ()pcrett’m%‘ vou must certify the date and method by

which vou sent a copy of your appeal to the agency



